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CHILD’S OBJECTION TO APPOINTMENT 

OF A GUARDIAN AD LITEM
The minor child in the above-captioned matter, through undersigned counsel, hereby objects to the Motion to Appoint Guardian Ad Litem filed by the Department of Children and Families (DCF). In support of this Objection, counsel for the child states the following:

 1. 
 Connecticut General Statute § 46b-129a (2) provides that “a child shall be represented by counsel…to represent the child and to act as guardian ad litem for the child….in accordance with the Rules of Professional Conduct.”  Connecticut Practice Book § 32a-1 further provides that the court “may appoint a separate guardian ad litem for the child or youth upon a finding that such appointment is necessary to protect the best interest of the child or youth.”
2. 
Under Connecticut General Statute 46b-129a, attorneys in child protection proceedings are explicitly allowed to serve in a dual capacity as both attorney and Guardian Ad Litem.  Indeed, child protection attorneys are obligated to represent the child’s wishes in accordance with the Rules of Professional Conduct.  Only when there is a discernable conflict between (1) the child’s express wishes and (2) the child’s best interest, is it appropriate to appoint a separate GAL.  
3.
 DCF’s only assertion as to the need for a guardian is that counsel for the child ascertained the whereabouts of J’s biological mother and her circumstances. Whether or not counsel has solicited J’s input into his desire for contact with his biological relatives is within the attorney client privilege.  Even if counsel has talked to J about his issue, such inquiry is wholly appropriate and consonant with counsel’s duty to zealously represent her client’s wishes and give her client a voice. Indeed, it is counsel’s ethical obligation to ask the child about his preferences for visitation and placement, a central component of permanency.   
4. 
Furthermore, Connecticut Practice Book 32a-1 is unequivocal that the Court must make a finding that the appointment of a GAL is “necessary,” not merely convenient. There are no compelling facts put forth by DCF which would furnish the basis for such a finding.  Had J, through his counsel, asserted that he wanted to return home to his adopted father, the perpetrator of the sexual abuse, then the facts would compel appointment of a GAL.  But he has asserted no such desire.  Nor has counsel filed any motion or asked DCF to place J with or initiate visits with his mother.  
5.
The implication of the state’s motion is that counsel should neither ask about nor investigate the possibility and appropriateness of contacts between a child and his former legal relations. Such implication ignores the professional responsibilities of child’s counsel as well as the fundamental reality that many children in state custody resume relationships with parents whose rights have been terminated.  
Indeed, Connecticut courts have noted in several cases that a finding that termination is in the best interest of a child does not command a finding that permanent discontinuation of the relationship between a child and his mother is automatically in the child’s best interests.  Michaud v. Wawruck, 209 Conn. 407, 415 (1988) (stating that the court “is not prepared to assume that the welfare of children is best served by a narrow definition of those whom [it] permit[s] to continue to manifest their deep concern for [their] child[ren]’s growth and development;” see also In re Juvenile Appeal (Anonymous), 177 Conn. 648 (1999) (lamenting that visitation between the parent and child was not permitted after the termination decision and pending the outcome of the appeal); In re Kachainy C., 2000 WL 1161089 (stating that the mother should not be precluded from having contact with her daughter and “strongly recommend[ing] that DCF allow visitation to continue during the time period it remains the statutory parent.”)  These cases acknowledge that though the finality of a termination decision may indeed promote a child’s best interest in allowing that child to be freed for adoption and to find a permanent and healthy home, it does not necessarily follow that the child is best served by a complete severance of the relationship with his parent or that he is better off having the parent cut away from him forever. 

 It is counsel’s duty to ensure that all potential avenues for vitiation and permanency are identified and investigated to assess their appropriateness.
 

6.
Moreover, at the conclusion of the underlying trial and upon release of the trial court decision, the Court removed a Guardian ad Litem that had been previously appointed to represent J, even though the case remained contested, was going to appeal, and the child still awaited permanency.  Upon conclusion of the appeal, no further appointment of a GAL was requested by DCF or required by the Court
7.
Finally, the appointment of a GAL may be detrimental to J’s best interest as it brings yet another strange adult into his world.  He is now staying at the SAFE home adjusting to different shifts of staff.  He has a DCF worker with whom he is for the most part unfamiliar. He just received  a new therapeutic mentor whom he just met, and is adjusting to a new clinician.  To add another attorney /GAL in the mix, in the absence of a compelling need for such person, would only add to this eight year old’s confusion.
 For the above-stated reasons, counsel for the minor child respectfully requests that DCF’s Motion to Appoint a Guardian Ad Litem be denied.  




   Respectfully submitted,


____________________________________


Martha Stone 


Center for Children’s Advocacy, Inc.


65 Elizabeth Street


Hartford, CT   06105


Juris # 421708


(860) 570-5327


(860) 570-5256 fax


Attorney for the Child

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing has been faxed to Assistant Attorney General 808-5595, and Attorney Hope Seeley, attorney for the father, 724-5533, this 15th day of October, 2009. 
___________________________________

Martha Stone
� Alternatively, the suggestion raised by the state’s motion is that a GAL must be appointed because counsel has not and cannot represent the child in accordance with the rules of professional conduct, ie., separating her own views from that of the child’s and the realities of the child’s best interests.  Such a claim is wholly without merit and there have been no facts set forth to support such an allegation.  
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